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FEDERAL ELECTION COMMISSION

999 E Street, NW
Washington, DC 20463 Jo m 4 15 | P 98
FIRST GENERAL COUNSEL'S REPORT m S ,nge
S : MUR: 4476
- | DATE COMPLAINT FILED: |

September 20, 1996

DATE OF NOTIFICATION September 217,
1996

DATE ACTIVATED October 27, 1997

STAFF MEMBER: AnneA Weissenborn -

_ 'COMPLAINANTS: . National Repubiican Senatonal Committee
RESPONDENTS: ' Wyoming State Democratic Central Committee
: . Betty Jo Beardsley, as treasurer :
Karpan for Wyoming

Roger Schreiner, as treasurer

RELEVANT STATUTES: 2 U.S.C. § 441a(a)(1)(C) and.(a)(2)(C)
2 U.S.C. § 441a(a)(7)(B)()
2 US.C. § 441a(d)(3)(A)
2US.C. § 441a(D '
2 U.S.C. § 434(b)(4)(H)(iv) and (b)(6)(B)(1v)
11 CFR. § 102.5(a)(i)
11 CF.R. § 106.1(¢)
11 C.F.R. § 106.5(a) and (d)
11 CF.R. § 104.13(a)(2)

-INTERNAL REPORTS CHECKED National Republican Senatorial Comm1ttee

FEDERAL AGENCIES CHECKED: None

N A GENERATION OF MATTER _

- This matter was ir.xiti.ated by a complaint ﬁ_l_'ed on September 20, 1996, by the National
-Republican Senatorial Committee (“the NRSC™). The NRSC alleges that the Wyoming State

Democratic Central Committee (“the State Party”) exceeded the limitations on general election-



related coordinated party.exp'enditures at 2 U.S.C '§ 44la(d) when it 'made e:tpendittxres fora '.
televxsron adverttsement broadcast in Wyommg in 1996 “in opposition to the candrdacy of the .
Repubhcan nommee for electlon to the Umted States Senate Wyommg State Senator Mlke
Enzi”and on behalf of the general electlon campalgn of Kathy Karpan for the U.S. Senate. The

complamt also alleges that the monies used by the State Party from its non-federal account for

é these rnedia purchases were in part derived from contributions-which w_ould be excessi\r_e under
,’“:‘ | theF ederal Election Carnpaign Act, (“the. Act”), thereby resulting in a violation of 2 U.S._C.

g? | § 441a(a), and that the State Party failed to include a complete disclaimer with the advertisement
== _ : _ ‘ | -

f; in violation of 2 U.S.C. § 441d(a).~ All respondents were notified of this c_omplaint on a |

September 27, 1996, and a joint response in the form of a motion to. dlsmlss, was recelved from |

~ the State Party, Karpan for Wyoming, and thelr treasurers (herernafter “Respondents ’)
II. FACTUAL AND _LEGAL ANALYSIS
1. The Complaint | |
The NRSC states ln its complaint that the State_Party, on or about September 10, 1996,
made expenditures to televi_sio_n stations in South Dakota, Colorado, Wyoming-and Montana,

- through.Media Strategies of Lakevyood; C_olorado, for placement of a ;‘political. advertisement”
which opposed the election' of Wyoming State Senator Mike Enzi to the U.S. Senate. The State
'P',art_y’s 1996 October Quarterly -Report'shows a payment on Septernher' 10 to Media Strategi_es

~ for “advertising” in'the amount of $70 800, which was allocated 43% federal share and o
57% non-federal share (Attachment 1). Accordmg to the complamt the State Party wrongly
categorlzed these expendltures as being for an: exempt ;ssue advocacy or _leglslatwe |

* advocacy’ advertise_rnent” and thus as allocable between federal and non-federal accounts.
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Th_e coril.pi;cxint states that Wy'ol_ming__law permi_ts 'the"reqeipt of coﬁtributio’ns’ by a sta_té party ._ '
committee which exceed the limitgtiéns setoutat2 U;S.C. § 441a(a). '[Accor'ding.'to- 'informa-tion :
‘c‘ompiied by the Commission’s Clearingh.ouse.whi-ch is attached t-o,t_he comblaint, Wyoming, lalw-.
differs frofn Section 441a by pe;mitting unlimited contributions by individt{als to _poliﬁéal |
pafties, so long as they- are nof deéighated for a-l.)articular' candidate, and unli-mited-'contr.ibuti'ons
by separéte segregated funds. .Wyoming. law prohibits bank, cbrporﬁe and unib_r; .c'onl_'tributioﬁs.
Cafnpaign Finance Law 96, Nat.i:oﬁal Clearinghouse on Election Admirﬁstratio‘n; FEC.]
| The complaint alleges further that the dlsclalmer contalned in the subject adverusement
read “Pald For By Wyoming State Democratxc Party” and thus did not mclude mformatxon
required by 2 U. S C.§ 441d(a) regardmg authorlzatlon by the Democratxc candxdate for the U. S
Senate in 1996, Kathy Karpan, and her pr1nc1pal campaign comm1ttee, Ka;pan for Wyormng._
Ac_cording tq altranlscript of the video and audio portions of the State Party ad:vertiserhent .
| attacheﬂ to the complaint, the advertisefnent contained the foll'owing messagés:
| Left side picture: Legisfative Journal -
Right side picture: Mike Enzi
“Take a look at.one Republican who actually supports tax mcreases
Revenue committee member Mike Enzi.” :
~ Right pix: Senibr Citiz‘en"s
' Captlon under pix: SF 57, 92, Journal, p. 215

HB 292, 93, Journal, p. 425
“He voted to raise taxes on seniors and veterans.”

_ Right pix: Business person |
Caption: Casper Star Tribune 9/1/94
“Mike Enzi proposed to raise taxes on small businesses.”

' Ms. Karpan lost the general election with 43% of the vote.
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Right pix: Person at a cash register
Caption: HB 292, 95, Journal, p. 329
“He voted to add one cent to our sales tax.”

Right pix: Hunters
Caption: HB 173,95, Journal, p. 277
Casper Star Tribune 3/14/96
“And Enzi even voted to increase fees for hunting and ﬁshmg

licenses.”

Left side: words, “8 million new taxes.”
Right pix: State Capitol -
Caption: HB 462, 89, Journal, p. 584
HB 79, 89, Journal, p. 147
“Documents show Wyoming taxpayers paid over $8 million for
Enzi’s new taxes just last year.” :

Background: Amencan Flag

“Words: No More Tax Hikes
Write Mike Enzi .
(Mike’s home Address) -

Disclaimer: PAID FOR BY WYOMING STATE DEMOCRATIC

PARTY
“So tell Mike Enzi, no more tax hikes that hurt local businesses and

working families.”

The complaint asserts that the expenditures for this advertisement did not meet a three-
part test for differentiating between exempt administrative costs, which, while allocable, do not-

constitute contributions to a candidate or committee, and coordinated expenditures which are

subject to the limitations at 2 U.S.C. § 441a(d). The three elements discussed in the compléint as

necessary for an advertisement to quahfy as an exempt expendlture are: (1) a message whlch

contains a “call to action” focused upon a specxﬁc leglslatlve matter, (2) placement of the .

* advertisement within the legislative dlStl‘lCt of the officeholder targeted in the advertlsement, and

(3) the absence of coordination between a candidate and the party committee regarding the

placement of the advertisement. The complaint argues: “Not only does the text of this



“advertisement fail to focus on any legislative initiative pending before the Wyoming legislature, .

- the text is widely focused ona geheric- policy issue [the burden of taxes] which is, 'wit_hout

‘argument, an issue facing each and every level of government.” Further, the “call to action” in
the advertisement was éllege_dly one which “could not be acted upon” becausé the state

' legisléture had adjourned by the time the advertisement was aired, (emphasis in original), and the

£

T

geographic areas served by the television stations involved did not include State Senator En_zi’s

i i 24th State Senate Disfrict centered in Gillette, Wyoming. The complaint citeé-Ad\.'isqu Opfnion
é 1995-25 as having set the rules for subj'ec-:lt fnatfer and geographic i)lacgmeﬁt; and argués that tﬁe _
j; State Party’s 1996 advertisement here at issue did not meet these require-:mentsl._ 'Finally,_ the

% _ complaint alleges thai there was coordinaﬁoh between the Staté Party and Karpan fof W};'omihg
i | E with regard to these advertisements. |

2. The Law

| _ 2 U.S.C. § 44'1‘a(a)('1 )(C) and 441a(a)(2)(A) and (C) limit tc; $5,COO'per calendar year the -
amount which any person may contribute to a political committee established by a state paﬁy, and
the amount which a m_ulti-c;andidate-comxﬁittee, inclﬁding:a state party- comm_ittge, may contribute
to a candidate or to a (or anoiherj state party committee. 2 US.C.§ 4;415(f)'pr6-hibits ﬁolitical
: ,committeesfrom.accqpting c'ontlr'ibutions or méking expenditﬁres" in vidlatién of the statutory

. limitations.



2 U.S.C. § 43 1(8)(A)(1) and 11 C F.R. § 100. 7(a)(1) define contnbutlon as: mcludmg any
glﬁ subscription, loan advance, ...0r anythmg of value made by any person for the purpose of
1nﬂuenemg any elect;on for Federal office . . . » 2 U.S.CT § 431(9)(A)(i) and _

11 C.F.R. § 100.8(a)(1) deﬁne. “expenditure” as “arny purchase,.payrnent distribution, loan, .
adva.nce deposxt or gift of money or anythmg of value, made by any person for the purpose of
mﬂuenc_mg any_ election for Federal office....” 2 U. S.C. § 431(11) and 11 CFR. § 100 10 define
“person” as “an ind_iv_iduél, partnership, committee, association, labor.orgamzatlon, or any_ other

‘ orgamzatron or group of persons . . ...” ;‘Anything of value” _inclucles in-'kincll contributions. '

ll C. F R. §§ 100.7(a)(1)(iii)(A) and 100. 8(a)(1)(1v)(A) | |

Pursuant to2 U S.C.§ 441a(d)(3)(A) and 11 CFR. §110. 7(b) a state comm1ttee ofa
: political party may also make expendltures ‘in connectlon with’ the general electxon campargns :
of candidates who are efﬁliated with such party for el,eetlon to thel_United States Sen_atte -which do-
“not exceed the greater of 2 cents multipliecl by the voting age population of the state involved, or
$2l),000. The limits at Section .441 a(d) are adjusted ennually for inflation. See2 U.S.C.

§ 441a(c). As is noted by the Supreme Court in Colorado Republic'an Federal Campaign |

: Cornmittee v. FEC, 116 S.Ct. 2309, 23l5 (1996) (“Colorado-Regublieans”), this s'peoial

: provxsron for party commrttee expendxtures (whrch the Court termed the “Party Expendlture
Prov1sron ) is an exceptlon to the rules limiting contributions in federal electrons which are set
outat 2 U.S.C. § 441a(a). “[B]ut for [Sectnon 441a(d)], these expendltures would be covered by

~ the contrrbunon llmltatlons stated in [Sectlon 441a(a)(1) and (2)] ” H.R. Conf Rep No 1057,

94th Cong 2d Sess 59 (1976).



'Th.xlls, paﬁy committees are entitled to make bothdirect and in-kind eontributions to
' cendidates up to $5,000 and also to ma_lke_ coordinated expenditures in connection with the .
campaigns of the same candidates up te their Sectieh 441a(d) limitationsT However, once those
limitations are exhausted, any additional expenditures mede in coordination w1th a candidate are
no different than any other excessive confﬁleutions made by the-pa.rty commﬁtee and reeei\ied by |
the cendidate cbmt—nit_tee, end thus result in violations of | 2US.C. § 441a(a)(2)(A) and of
-2 U.S.C. § 441a(f) by these committees respectively. |
In June, 1996, the Supreme Court in Colorado Rep ublieans rejected the Commission’s

conclusion at 11 CFR § 110.7(a)(5) that party committees, by viﬁue of their cloee relationship'
- with candidates, are incapable of making independent expenditures, and that, as a result, all |
_e‘xplenditu‘res made by such committees-in Support ofa candidafe should be deemed |
“coordinated” with the candidate. Rather, the Court held that political paﬁies can make
expenditures independently of candidates which are not subject to the limitations of 2 U.S.C.

§ 441a(d). 116 S.Ct. at 2315-2316.° .Actual coordination is now an essential element of any
determination that expenditures are subject to the limitetions of Section 441a(d).

Definitions of “coordination” are found only indirectly m the Act and in the
Commission’s regulations. 2 U.S.C. § 44 l.a(a)(7)(B')(i) states that “expenditures made by any
'persen in cooperation, consultation, or concert, with, or at the requeét or sué_gestion of,a

| candidate, his authorized political committees, or their egents, shall be cenéidered tobea

_ centribution to such candidate . . . .” See Buckley v. Valeo, 424 U.S. 1, 46 (1976). 2 U.S.C.

> Colorado Republican addressed certain expenditures for advertisements in opposmon to the
record of then-U.S. Senator Timothy Wirth made by the Colorado Republican Party prior to the

pnmary ‘elections in that state in 1988.
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§431(17) and 11 C.F R. § 109.1(a) and (b)(4) each address what eon_stitut_es coordination inthe -
_context of defining an expenditure as not independent when itis “made with thé_ co.operation or
with the prior consent of, or in consultation with, or at the request or suggestion of, a candidate - |
or any agent or authorized committee of the candidate.” Section 109.1(b)(4) then further defines

“the concept of non-independent,‘ and therefore coordinat,ed,- expenditures related to
communications as follows: .

“Made with the cooperation or with the consent of . . .”

()] Means any arrangement, coordination, or direction

by the candidate or his or her agent prior to the -

publication, distribution, display, or broadcast of the

' communication. An expendlture will be presumed to be so -

made when it is - - : -
(A) Based on information about the candidate’s plans,
projects, or needs provided to the expending person by -

the candidate, or by the candidate’s agents, with a view
- toward having an expenditure made; or

(B) Made by or through any person who is, or has .
been, authorized to raise or expend funds, who is, or
has been, an officer of an authorized committee, or
who is, or has been, receiving any form of

* compensation or reimbursement from the candidate,
the candidate’s committee or agent.

In Colorado Republican , the Supreme Court addressed the issue of coordination in a case
'mvolvmg expendltures by a state party committee for an advertlsmg campalgn “The Court found
statements submltted as evrdence to have been 1nsufﬁcrent to estabhsh coordmatlon between the
state party committee and a candidate because they wer_e “general descri’ptions of party practice.

They do not refer to the advertising campaign at issue'here_ or to its preparation.” 116 S.Ct at

~ 2315._ The Court then found the subject advenising campaign to have been independentg because -
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the statements cited as éviden_ce of coordination did not “conflict _wifh,_ or cast sigriificant doubt
upon, the uncontroverted direct evidence” that the campaign at issue had been “developed. . . .
~ independently and not pursuant to any general or particular understanding with a candidate.” I_d
Consequeritly, the Court found the expendit'urés involved not to have been subject to- h

" Section 441a(d) limitations.

?__, The Supreme Court left unanswered in Colorado Republicans the question of whether
_: party expenditures which are coordinated with candidates can be constitutionally limited by
iﬁ ' Section 441a(d), and remanded the case to the lower courts to address this particular issue.

116 S.Ct. at 2319. Thus, absent further judicial interpretaﬁon in this or another context, -

Section 441 a(d) limitations are applicable to party committee expendimres"which have been

. coordinated with a candidéte. Consistent with the law outiincd aB_ove, such “codrdinatgd |
expenditures” coﬁstitute in-kind contributions by the party committee which are “accepted By”

the céndidate’s committee. Again, when such cobrdinated'exi)enditures by a party committee, -
alone or in épﬁbination with direct contributions to e'l'candidate. made pursuént to Section

~ 441a(a)(2)(A), exceed the combincdl limitations of Sections 441a(a>(2)(A) and :44 l-a(d);
violations of 2 U.S.C § 441a(a)(2)(A) by. the party committee énd of2U.S.C. § 441a(f) by the

| 'réci_piént candidate committee result. o | |

In addition to the issue of coordination, an imporfarjt éiement_ in deterrﬁining whethc;r the

limitations at 2 U.S.C. § 441a(d) and/or 2 U.S.C. § 441a(a) apply to éarticul_ar exbéndifureé is

~ the cénterit of the party committee fnessages being' addressed. “_Independent exi_ne‘nditures,” -
which"may be made without limit, include only expenditures which “expresslyl éévocat[ej the |

 election or defeat of a clearly identified candidate.” 2 U.S.C. § 431(17). The Act does not, .
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however, 'imposé the same express advocacy requirement upon the party expenditures permitted

" by, but also limited by, 2 U.S.C. §' 441a(d), nor upon contributions subject to the limitétions of

'2U.S.C. § 441a(a).

 As stated above, the Act’s definitions of both “contribution” and “expenditure” employ

the phrase “for purposes of inﬂuencing any election for Federal office ....” | Thus, payments to,

orin cooperati'on. with, a candidate and his or her authorized committeé need only be made “for
purposes- of influencing” a federal election in order to be subject to the limitations at 2 U.S.C.
§ 441a(a). The Comﬁission has addressed the pﬁrase “for pu.rpq.ses of inﬂuencing” on many
occasions, including in the contéxt of so-called “issue advertising.” For example, in Ad\l/isory
Opinion 1983-12 the Comrﬁission found that the paymenfs for telévision messages to be aired by

a political committee would be “expenditures” because the messages’ timing and their content

were “designed to influence the viewers’ choices in an election . .. .”

As is also stated above, 2 U.S.C. § 441a(d) permits limited expenditures to be made by
party committees “in connection with general election.campaign[s] of candidates for federal
office,” including expenditures for communications such aé media advértising. The Supreme
Court in Colorado Republicans did not address the app.ropriate frl:easure of the content of such
communications. .However, the C_ourt.of Appeals in its earlier decision in FECv. C_élorado

Republican Federal Campaign Committee, 59 F.3d 1015 (10th Cir. 1995), had reversed the

District Court’s finding that, in order for expenditures for advertisements to have been made “in’
.connection with” a general election and thus limited by 2 U.S.C. §' 441a(d), the advertisements

had to constitute “express advocacy.” Rather, the Court of Appeals expressly deferred to the



1m '
Corr_lmiSsion’s -long—standing “construction of § 441a(d_)l as regulating political committee
éxpenditures depicting a clearly identified candidate and conveying an .electioneer'ing
message. . . .. 39F. 3d at 1022, citing Advisory 'Opinion 1984-15.
2 U.S.C § 431(18) defines “clearly identified” as meaning “(A) the name of the candidate
involved appears; (B) a photograph or drawing of the candidate appears; or (C) the identity of the .l
2 A ' - . | -
;f? : candidate is apparent by unambiguous reference.” 11 C.F.R. § 100.17 amplifies the statute by
E.!l: . . N N
}: defining “clearly identified” as meaning
the candidate’s name, niokname photograph, or drawing appears, or the
identity of the candidate is otherwise apparent through an unamblguous
reference such as “the President,’ ‘your Congressman,’ or ‘the
incumbent,” or through an unambiguous referénce to his or her status as a

candidate such as ‘the Democratic presidential nominee’ or ‘the
- Republican candidate for the Senate in the State of Georgia’.

=
=
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With regapd to “electioneering messages,” the Court of Appeals ip Colorado Republicans
addressed the stondard for the content of such communications. The court quoted at length from .
Advioory Opinion 1984-15 in which the Commission found that the advertis_err_xehts there at issue
constituted electioneering m_esSages beoause they had as “their cle'ar imporf and purpose. . . to
dlmxmsh support for any Democratic Party pre51dent1al nomlnee and to garner support for

| whoever may be the eventual Repubhcan Party nominee.” 59 F 3rd at 1023. The Court of
Appeals also cited Advisory Qplmon 1985-14 in whlch the Commission addrossed, inter aha, a
. sémp]c mailer to be paid for by the Democratic Congres_sional Campaign Committee (“DC_CC”);

the Commission in that opinion fbund that expenditures for the proposed mailer, which was to be

critical of Republicans vis a vis the “coastal environment,” would be subject to Section 441a(d)
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.ntations because the mailer would name a specific member of Congress and be distributed in
part or all of that member’s district.* The court noted the Commission’s citation in

AO 1985-14 of U.S. v. United Auto Workers, 352'U.8. 567, 587 (1957), in which the Supreme

Court defined “electioneering message” as “statements ‘designed to urge the public to electa
certain candidate or party’.” Id. ‘The court then concludeéd that the Colorado Repu_blica.h Party’s

1988 advertisements in opposition to then Senator Timothy Wirth’s record “unqﬁestionably_ '

g contained an electioneering meSsage.” According to the court, these advertisements had left “the
il reader (or listener) with the impression that the Republican Party sought to ‘diminish’ public

support for Wirth and “garner support’ for the unnamed Republican nominee.” Id.

The Tenth Circuit thus found the Commission’s standard of “electioneering message” for

Section 441a(d) cormnm_lication-r'elated expenditures, and its' definitions thereof, to have been
reasoﬁable, and was willing to defer to the Comrﬂissioﬁ’s judgment in this regard. 'l;hel Supfemé
" Court in Colorado Reg. ublicans vacated the Couﬁ of Appeals’ opinion on other grounds;
however, on thé issue of “electioneering message” és the standard for content, the Court was
silent. |
Should a state party committee élgct not to make directly the expenditﬁres permitted by
Section 441a(d), it may assign its expenditure limitation t§ a n#tiohal Senatorial campaign -

committee, thereby designating that committee as its agent for purposes of making coordinated

* In Advisory Opinibn 1.985-14, the Commission also addressed two proposed scripts for radio

and television advertisements. The Commission concluded that the advertisements which cited
“Republicans in Congress” would not be subject to Section 441a(d), regardless of whether they
‘also included “Vote Democratic” or another “electioneering message.” With regard to the

" advertisements which cited “your Republican Congressman” and included the words “Vote
Democratic,” the Commission was unable to agree. - ' - ‘
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party e;cpe;lditurles. FEC v Democratic Senatorial Cam .ai n Commlittee, 484 U.S. 27 (1'981). :
When a State party committee follows _this coufse with respec‘;t. to .a particular ele_ction, its. .
Sle;c.:tion 441a(d) 1imitaﬁ6n is effectivély transferred fo .its agént, leaying the state party committég -
able to make qnly generai election contributioné to its néminee within the 2.-U;.S,C. § 441a(a)
limitations.. Under these .c'i_rcumsta,nce.s 'ax'l-y.state party cpmﬁxittée 'cxpenditﬁres made in
coordinaﬁon wfi_th a candiciate would be no different than any other in-kind contributions limited -
by 2 ﬁ.S.C. § 441a(a), and, if madg in an aggregate sum'exceeding $5,000, woﬁld Eeoome |
excessive contributions made by the party committee and :éceived by _the.c_andidate cpr_nmittee.. '
In situations in Which a party committee has éssigned_or otﬁerwise used its. eﬁtire
‘Section 441a(d) limitation with regard to a particular candi’date, questions ariéel'as to the standérd
to be applied to‘the_ content of communications purchased with. party committee funds in |
coordination with a candidate when dctermiﬁiﬁé whether and by how mulch other lcoordinatedl
expenditures by the same committee would place it in violation of 2 U.S.C. § 441a(f). As noted |
abc;ve, the Commission has applied a ;‘for_ purposes of influencing” test in the 'contéxf of 2 US.C.
§ 441a(a) coﬂtribﬁtion limigétions and a “clearly identified candidate/eléétioneering message”

test in the context of 2 U.S.C. § 441a(d) expenditures. The mos_.t'signiﬁcant difference between

* these tests for the contents of communications has been that, for purposes of the Section 441a(d)

limitations, an “ele;tioneering message” has had to be accompanied by a reference to a “clearly
" identified candidate,” while Section 441a(a) expenditures/in-kind contributions for

. communications made “for purposes of influencing a federal election” have not been so limited.

As a result of the Supreme Court’s requirement-in Colorado Republicans of actual

. coordination before party expenditures may be deemed subject to Section 441a(d) limitations,
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there has come about a convergence, with respect to coordination, of the standards for

coordiﬂated party exp_enditures' limited by Seétion 441a(d) and for in-kind contributions.limi_ted :. |
by Section 441a(a). Because qf this- cdnvergence; éxcessivé Section 441a(d) expenditures are". ..
.noW,- as stated above, cénsidéred Section 44.1a.(a) in~kin d contributions and aré thus subject to the
Section 441a(a) limitations. |

In light of this new, common standard of actual coordination with regard to both Section' '

~ 441la(a) in-kind contributions and Section 441a(d) party expenditures, the Commission has

decided to apply cdmr_non— standards to the contents of party committee communications' financed -

_by these two categories of expenditures. . Hence, in the context of party committee expendinneé_'

- for communications, the standard of “for purposes of influencing a federal election,” as this - |

phrase defines Section 441a(a) “contributions” and “expenditures," will encompass the same
elements as those required for a communication financed pursuant to Section 441a(d), i.e., both

an electioneering mésfsage and a clearly identified candidate.’

5 As stated, this change in the standard of content is intended to apply only to party committees
and only to the communications financed by such committees. In the first regard, separate
treatment of party committees is justified in light of the special considerations given such
committees in the past. For example, Section 441a(d) was intended by Congress to provide party
committees with additional possibilities for assisting specific candidates, possibilities not
available to other political committees. The standard for the content of Section 441a(d) party

~ communications, with its “clearly identified candidate” and ¢ electloneermg message”
components, grew in turn out of the need to distinguish between party communications which
meet the Section 441a(d) criteria, and are thus limited, allocable to specific candidates and 100%
federal, and another special category of party expenditures - those-for generic communications
which, although allocable between a party committee’s federal and non-federal accounts, are
unlimited in amount and not allocable between or among spemﬁc candndates See 11CFR.

§§ 106.1 and 106.5 as discussed. below

Expend:tures for non-communication purposes, e.g., for equipment, travel, telephone charges,
“etc., are not affected by this change: In these instances, “for purposes of influencing a federal
election” will continue not to require a “clearly identified candidate.”
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11 C.FR. § 102.5(a)(1) requires that political committees which make expenditures “in

'co;mection with both federal and non-federal elections” either establish separate'_fedéral and non- - |

federal accounts or set ﬁp a single accountl “which receives only contributions subjéct to the
limitations and prohibitions of the [Federél Election Campaign] Act.” If separate federal and
non-fé&eral accounts are estabfished, all éxpenditures made in copnection w1th féderal elegtions
mﬁst be made frbm thg: federal account.

Pursuant to 11 C.F.R. 106.1(e), party committees that make disbursements for certain |

specific categories of generic activities which are undertaken in connection with both federal and .

non-federal elections, but whiéh are not coordinated with a candidate and thus nof attributable,
must allocate those expenses between its federal and non-federal accoixht;ﬁ in. acqoi‘dance withlthé
rulesat 11 C.F.R. § 106.5. These categories include administrative expenses, fundraising.costs-,
the costs of certain activities which are exempt from the definitions of “contribution” and
f‘expénditure,?’ and the costs of genéﬁc lvoter drives. 11 C.F.R. § 106.5(a)(2)(i-iv). Generally,
stéte party comfnittegs must allocate administrative éﬂd generic voter drive explenses according
to the ballot composition method, using the ratio of federal offices to total federal and hoﬂ-

federal offices expected to be on the ballot in the next general election in that parficular state.

11 C.FR. § 106.5(d)(1).

Each treasurer of a political committee must file periodic repprts of receipts and
disbursements. 2 U.S.C. § 434(a). Each report filed by a committee not authorized Sy a
. candidate must disclése all _coﬁtributions made to candidates and their committee_s. 2USC.
§ 434(b)(6)(B)(i). All political committees must report the ideptiﬁcation of each political

~ committee which has made a contribution to the reporting committee, _iogether with the date_and'



=

_ authorized.

_ s .
aindﬁnt of aﬁy such contribution. 2 U.S.C. § 434(b)(3)(B); In-kind contributions must be
reported as both contributions received and expenditures made. 11 C.F.R. § 104.13(a)(2).
2 U.S.C. § 441d(a) requires thét cofmnh’nications “expressly advocating the election or

defeat of a clearly identified candidate, which are “paid for by other persons but authorized by a

candidate, an authorized political committee of a candidate, or its agents,” include a statement

: naniing the persons paying for the communication and stating that the communication has been

3. Motion toDismiss/Respdnse to the Complaint '
In their joiht motion to dismiss the complaint in this matter, Respondents begin with a
-“Background” section which contains the following statement:
The advertisement was pfoduced and aired by the Party to advance
its legislative and policy agenda by pressuring then-State Senator,
and U.S. Senate candidate, Mike Enzi, to adopt certain legislative -
and policy positions.. The ad called upon viewers to contact Enzi

to express their displeasure with his prior support of efforts to ralse _
various taxes on small busmesses and mlddle class Americans.

~ (Motion, page 1).
The motion to dismiss goes on to cite three goals addre$§§d by “calling citizens to action”
vi-a the adver_tisehgnt, namely the inﬂulencing of State Senator AEnzi as a member of the
| Wyoming Legisl'atufe f‘on-matlter's‘ what ﬁight arise in upcomihg State Revenue Committee
Meetings scheduled for this December;_'_” the pressuring of Senator Enzi asa céndidate to iake
“public législative and policy poéitioné du’ring the canipéign that he would be combelléd to
'~ follow in the 105£h'Cbngress .and.beyond,-” and “bfing[ing] these important 'polic_y issues to the -
éﬁen’tiop of the pub]ic oD With respect to these goals., Re'spondents state that “the Deindcr.ati'c

Party has publicly promoted a spéciﬁc_ party policy égenda entitled the ‘Democratic Families
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17 o
Flrst Agenda’ ” and that the issues included in this agenda are “Economic Opportunity,”
“Educational Opportunity”-_and ‘;Paycheck Security.” According to Respondents, the
advertisement at issue in the present matter “is wholly consistent with advancmg this agenda to .
target tax cuts to the mxddle class and small busmesses, ’ and through it the Democratic Party

“helped advance its overall policy posxtlons by educating the publlc and pressurmg Republlcan :

_State officials and candldates. (Motion, page 2).
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A, Asserted Lack of Ex )ress Advocac or Electioneerin. Messa e

~ Respondents in the present matter assert that the State Party’s advertisement contained

neither express advocacy nor an electioneering mes'sage. In support of their-argument that the

subject advertisement did not contain the latter, Respondents_cite FEC V. Furgatch. 807-F.2d 857,
. 864 (9th Cir 1987) and its “three-part standard” as the test for an “electxoneenng message

: (MOthIl, pages 4-5). The motion to dlsmlss also cites the definition of “express advocacy
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11 C.F.R. § 100.22, and states: “Thus, under the C.oihmission’s 'regulat_ory test, as well as under

Furgatch, the ad did not contain an electioneering message because it encouraged the viewerto

“some other kind of action’ other than voting.” (Motion, page 5).

Next, Respondents differentiate between the advertisement addressed in Furgatch and the
one presently at issue by asserting that, while the Furgatch ad, in the words of the court, “was
“bold in calling for action, but fails to state expressly the precise action called for o ;> 807 F.2d

at 865, the State Pa_rfy’s advertisement in the present matter contained “no ambiguity as to what
 action [it] encouraged. The advertisement’s call to action unambiguously'asl_(ed Viéwefs-_to call
Enzi to express their displeasure with his policy position on several issues of -iniportahce'-in the
" current political and policy debate both in Wyoming and elsewhere.” (Motion, pagé 6).
With regard to the tone of the advertisement, the motion to diSmiss argues: =
Furgatch instructs courts and the FEC to focus on what the advertisement
urges the viewer to do rather than on the negative claims or tone of the
ad. ... Similarly, both the Furgatch opinion and the Explanation and .
Justification for the Commission’s regulatory definition [of ‘express
advocacy’] make clear that when evaluating an advertisement the most
important consideration is its objective content, rather than the subjective

intent of its sponsor. . . . In this instance, the advertisement speaks for
itself - it’s an issue ad.. (Emphasis in original.) :

“

(Motioﬁ, page 6).

B. éall to Action
Respondents assert that the"adverti'sement contain;:d a ‘fprdper :céll to action”l related to
légiélation. it statels- ﬁlét, Whil_e fhe -Wydming legislature had adjoﬁmed at the tirﬁe the
| adveniseﬁcnt was airéd, Mike Enzi was sé_rving on tﬁe iegisl-atu'x.‘efs Revenue Cprhmittge,_which,
as one -of several “interim committees,” was addréssing a"S-tat.e -Supreme Court order to m-aké

changes in the Wyoming public education system by July 1, 1997. “In fact, as of the time of the
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November election, the Revénue Committee had scheduled a Decembér meeting. During this

méeﬁng Enzi would be in a very critical position to recémmehd or oppose new proposed taxes.” |

. (Motion, page 7).-

' _Moreover,- the motion to Ldismiss argues, AO 1995-25 did not rcquire_é,pa_rty committee -

~ to use a call to action related only to specific, pending le_gislétiori. “One could imagine, for

' . example, a call to action asking viewers to pressure a candidate thrp\_Jgh telephone calls to

| c;,ommit -- before an ellection -- to adhere to a particular legislative position if and when he or she
is elected.” The motion concludes in this reégrd that “t.he -pfopriety of a given call to action that E

~ is intended to influence future public policy does not rest upon C?mgress’ current legislative |

| _calendar.” (Motion, pages 7-8). |

Reép_ondent_s also distinguish between promotion of policy or ideas and promotion of

B candidates, asserting that the former may or may not be linked to current legiﬁlativé proposals. .
The motion cites protection of “issue communication” in both Buckley and Furgétch, and states
tﬂat_, as with express aoncacy, “there is ;ertainly no one fonﬁula_ for a call to action.” The
motion argues that the call to action in the State Party’s adverti_semer_xt was intended to bring
pressure o;x Mr. Enzi “on several poli'cy. matters that were and are central in both the State é.nd
national political debate -- oﬁposing taxes on the m.iddlel class and émall busing:sses.f; According
to the Respondents, these issues and the advertisement were part of the Party’s p(l)lilcy agenda,
.“hélp[ed] build the Democratic Party generically by generating pbpula: support among the bublic

' for its ideas and initiat_iVes,” and “étrengthen[ed] the Party by forcing Republicaﬁ_candidates to -

cqrﬁmit to s_upporﬁng these policies if and when they are elected.” (Motion, page 9‘)'.
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C. Disclaimer
The motion to dismiss argues that the disclaimer included with the subject advertisement,
“«pAID FOR BY WYOMING STATE DEMOCRATIC PARTY,” was correct. It cites |
AO 1995-25 as having concluded “that advertisements advocating a party’s. legislative agendai |

should be characterized ‘as administrative costs or generic voter drive costs,” and argues that

3l
T t]
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the subject advertisement was so treated and paid for, using the appropriate state allocation -

formula. (Motion, page 9).
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" business.” Again, the Respondents cite
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F. Lack of Express Advocacy

Finally, Respondents assert the lack of express advbcac_y in the advertisement at issue.
“The only call to action was for viewers to express their opinion” to Mr. Enzi. (Motion, pages
21-22). “Nor is it relevant that the Party’s advertisement clearly expressed a negative opinion

about those politicians, such as Enzi, who supported raising taxes on the middle class and small -

Christian Action Network, 895 F. Supp. at -
954-955, in support of this argument. (Motion, page 22).

4. Analysis
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D. Disclaimer

2 US.C. § 441d(a) requires disciaimers with regard to communications “expressly
ad\(ocating fhe election or defeat of a clearly identified cand‘idate.” Respondehts-have admitted
that fhe State Party’s advertisement hére at issue was coordinated witﬁ the Karpan carhpa_igri.' |
| _ The advertisement inc_iudéd a disclaifner which énly sfated that the _Party'had Ipaid for it; there -

wa# no 1—anghég§ with regérd to authorization or non—authpriz_,a_tioln by a ca;]didat'?c. | The language
_ of the ad_vertisenient constituted an electioneering messagé; but hot _expres.s advdcacy. Given the’
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‘express édvoéacy requir_ement of 2 U.S.C. §-441d(a), versus the lack of such a reqﬁifement_for_

either coordinated expenditures covered_ by 2 U.S.C. § 441a(d) or contributions li_rhited by
2 U.S.C. § 441a(a), it would be difficult to sustain a finding that the State Party violated 2_U_.s.c‘.

§ 441d(a) by failing to include an authorization statement in its disclaimer. Therefore, this

' Of_ﬁce.recommends that the Commission find no reason to believe that the ‘Wyoming State

' Deﬁlocr_aﬁc Central Committee and Betty Jo Bqardsley, as t;easurer,- violated 2 USC § 441d(a).
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NIl RECOMMENDATIONS

1.

2.

3. Find no reason to believe that the Wybming Democratic State Central Committee and -
Betty Jo Beardsley, as treasurer, violated 2 U.S.C. § 441d(a).

- : - L | | . .
é,//a//f{( ( Z
Date [ [ | .-~ Lawrence M. Noble

~ General Counsel



